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MISSOURI HIGHWAYS AND TRANSPORTATION COMMISSION

INSPECTION AND TESTING AGREEMENT

This Agreement is made by and the Missouri Highways and Transportation Commission, (hereinafter, "Commission") and _________________ (hereinafter, "Company").


WITNESSETH:


Now therefore, in consideration of the mutual covenants, promises, and representations contained in this Agreement, the parties agree as follows:


(1)
PURPOSE:  The purpose of this Agreement is to obtain inspection and testing of pavement surfaces on highways in the state highway system.


(2)
SCOPE OF WORK:  The scope of work for this Agreement is shown on Exhibit A, which is incorporated herein by reference. 


(3)
TIME OF PERFORMANCE:  The approximate investigation period will be from ________________ to ____________.  Any investigation will be performed as weather conditions and traffic control considerations permit.  The Commission anticipates the proposed work will require not less than two (2) working days and not more than five (5) working days for completion. 


(4)
INDEMNIFICATION:  The Company shall defend, indemnify and hold harmless the Commission, including its members and department employees, from any claim or liability whether based on a claim for damages to real or personal property or to a person for any matter relating to or arising out of the Company's performance of its obligations under this Agreement.


(5)
AMENDMENTS:  Any change in this Agreement, whether by modification or supplementation, must be accomplished by a formal contract amendment signed and approved by the duly authorized representative of the Company and the Commission. 


(6)
COMMISSION REPRESENTATION:  The Commission's ______________________ is designated as the Commission's representative for the purpose of administering the provisions of this Agreement.  The Commission's representative may designate by written notice other persons having the authority to act on behalf of the Commission in furtherance of the performance of this Agreement. 


(7)
COMPANY'S REPRESENTATIVE:  The Company's ______________________ is designated as the Company's representative for the purpose of administering the provisions of this Agreement.  The Company's representative may designate by written notice other persons having the authority to act on behalf of the Company in furtherance of the performance of this Agreement. 


(8)
NONDISCRIMINATION ASSURANCE:  With regard to work under this Agreement, the Company agrees as follows:



(A) 
Civil Rights Statutes:  The Company shall comply with all state and federal statutes relating to nondiscrimination, including but not limited to Title VI and Title VII of the Civil Rights Act of 1964, as amended (42 U.S.C. 2000d and 2000e, et seq.), as well as any applicable titles of the Americans with Disabilities Act.  In addition, if the Company is providing services or operating programs on behalf of the Commission, it shall comply with all applicable provisions of Title II of the Americans with Disabilities Act.



(B)
Administrative Rules:  The Company shall comply with the administrative rules of the United States Department of Transportation relative to nondiscrimination in federally-assisted programs of the United States Department of Transportation (49 CFR Subtitle A, Part 21) which are herein incorporated by reference and made part of this Agreement.



(C)
Nondiscrimination:  The Company shall not discriminate on grounds of the race, color, religion, creed, sex, disability, national origin, age or ancestry of any individual in the selection and retention of subcontractors, including procurement of materials and leases of equipment.  The Company shall not participate either directly or indirectly in the discrimination prohibited by 49 CFR [Subtitle A, Part 21, Section] 21.5, including employment practices.



(D)
Solicitations for Subcontracts, Including Procurements of Material and Equipment:  These assurances concerning nondiscrimination also apply to subcontractors and suppliers of the Company.  These apply to all solicitations either by competitive bidding or negotiation made by the Company for work to be performed under a subcontract including procurement of materials or equipment.  Each potential subcontractor or supplier shall be notified by the Company of the requirements of this Agreement relative to nondiscrimination on grounds of the race, color, religion, creed, sex, disability or national origin, age or ancestry of any individual.



(E)
Information and Reports:  The Company shall provide all information and reports required by this Agreement, or orders and instructions issued pursuant thereto, and will permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the Commission or the United States Department of Transportation to be necessary to ascertain compliance with other contracts, orders and instructions.  Where any information required of the Company is in the exclusive possession of another who fails or refuses to furnish this information, the Company shall so certify to the Commission or the United States Department of Transportation as appropriate and shall set forth what efforts it has made to obtain the information.



(F)
Sanctions for Noncompliance:  In the event the Company fails to comply with the nondiscrimination provisions of this Agreement, the Commission shall impose such contract sanctions as it or the United States Department of Transportation may determine to be appropriate, including but not limited to:




1.
Withholding of payments under this Agreement until the Company complies; and/or




2.
Cancellation, termination or suspension of this Agreement, in whole or in part, or both.



(G)
Incorporation of Provisions:  The Company shall include the provisions of paragraph 8 of this Agreement in every subcontract, including procurements of materials and leases of equipment, unless exempted by the statutes, executive order, administrative rules or instructions issued by the Commission or the United States Department of Transportation.  The Company will take such action with respect to any subcontract or procurement as the Commission or the United States Department of Transportation may direct as a means of enforcing such provisions, including sanctions for noncompliance; provided that in the event the Company becomes involved or is threatened with litigation with a subcontractor or supplier as a result of such direction, the Company may request the United States to enter into such litigation to protect the interests of the United States.


(9)

Executive Order: The Company shall comply with all the provisions of Executive Order 07-13, issued by the Honorable Matt Blunt, Governor of Missouri, on the sixth (6th) day of March, 2007.  This Executive Order, which promulgates the State of Missouri’s position to not tolerate persons who contract with the state engaging in or supporting illegal activities of employing individuals who are not eligible to work in the United States, is incorporated herein by reference and made a part of this Agreement. 



(A)
By signing this Agreement, the Company hereby certifies that any employee of the Company assigned to perform services under the contract is eligible and authorized to work in the United States in compliance with federal law.



(B)
In the event the Company fails to comply with the provisions of the Executive Order 07-13, or in the event the Commission has reasonable cause to believe that the Company has knowingly employed individuals who are not eligible to work in the United States in violation of federal law, the Commission reserves the right to impose such contract sanctions as it may determine to be appropriate, including but not limited to contract cancellation, termination or suspension in whole or in part or both.

[Drafter’s Note:  If applicable to extend the application of the EO to the subcontractors as well as the contractors, add the following paragraph.  Delete this note when agreement is complete and ready for execution.]

(10)
Incorporation of Provisions: The Company shall include the provisions of paragraph 9 of this Agreement in every subcontract.  The Company shall take such action with respect to any subcontract as the Commission may direct as a means of enforcing such provisions, including sanctions for noncompliance.

(11)
ASSIGNMENT:  The Company shall not assign, transfer or delegate any interest in this Agreement without the prior written consent of the Commission.


(12)
BANKRUPTCY:  Upon filing for any bankruptcy or insolvency proceeding by or against the Company, whether voluntarily, or upon the appointment of a receiver, trustee, or assignee, for the benefit of creditors, the Commission reserves the right and sole discretion to either cancel this Agreement or affirm this Agreement and hold the Company responsible for damages.


(13)
WAGE LAWS:  The Company and its subcontractors shall pay the prevailing hourly rate of wages for each craft or type of worker required to execute this project work as determined by the Department of Labor and Industrial Relations of Missouri, and they shall further comply in every respect with the minimum wage laws of Missouri and the United States.  Federal wage rates under the Davis-Bacon or other federal acts apply to and govern this Agreement also for such work which is performed at the job site, in accord with 29 CFR Part 5.  Thus, this Agreement is subject to the "Contract Work Hours and Safety Standards Act", as amended (40 U.S.C. Sections 327, et seq.), and its implementing regulations.  The Company shall take the acts which may be required to fully inform itself of the terms of, and to comply with, state and federal laws.


(14)
LAW OF MISSOURI TO GOVERN:  This Agreement shall be construed according to the laws of the state of Missouri.  The Company shall comply with all local, state and federal laws and regulations relating to the performance of this Agreement.


(15)
AUDIT OF RECORDS:  The Company must maintain all records relating to this Agreement, including but not limited to invoices, payrolls, etc.  These records must be available at all reasonable times at no charge to the Commission and/or its designees or representatives during the period of this Agreement and any extension thereof, and for three (3) years from the date of final payment made under this Agreement.


(16)
VENUE:  It is agreed by the parties that any action at law, suit in equity, or other judicial proceeding to enforce or construe this Agreement, or regarding its alleged breach, shall be instituted only in the Circuit Court of Cole County, Missouri.


(17)
NOTICES:  Any notice or other communication required or permitted to be given hereunder shall be in writing and shall be deemed given three (3) days after delivery by United States mail, regular mail postage prepaid, or upon receipt by personal or facsimile delivery, addressed as follows:



(A)
To the Company:




_________________________________________________




_________________________________________________




_________________________________________________




Facsimile No.: _____________________________________



(B)
To the Commission:




_________________________________________________




_________________________________________________




_________________________________________________




Facsimile No.: _____________________________________

or to such other place as the parties may designate in accordance with this Agreement.  To be valid, facsimile delivery shall be followed by delivery of the original document, or a clear and legible copy thereof, within three (3) business days of the date of facsimile transmission of that document. 


(18)
WORK PRODUCT:  All documents, reports, exhibits, etc. produced by the Company at the direction of the Commission and information supplied by the Commission shall remain the property of the Commission.


(19)
CONFIDENTIALITY:  The Company shall not disclose to third parties confidential factual matters provided by the Commission except as may be required by statute, ordinance, or order of court, or as authorized by the Commission.  The Company shall notify the Commission immediately of any request for such information.


(20)
NONSOLICITATION:  The Company warrants that it has not employed or retained any company or person, other than a bona fide employee working for the Company, to solicit or secure this Agreement, and that it has not paid or agreed to pay any company or person, other than a bona fide employee, any fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from the award or making of this Agreement.  For breach or violation of this warranty, the Commission shall have the right to annul this Agreement without liability, or in its discretion, to deduct from this Agreement price or consideration, or otherwise recover, the full amount of such fee, commission, percentage, brokerage fee, gift, or contingent fee.


(21)
TERMINATION:  The Commission may terminate this Agreement if Company breaches this Agreement or when in the sole discretionary judgment of Commission's representative, the weather or traffic conditions become and remain so adverse that safe and timely completion of the work is impossible.  The Commission shall give written notice of termination to the Company.  In the event of termination by the Commission, the Commission shall pay the Company only for the work actually performed but not to exceed the amount specified for mobilization and demobilization plus the lump sum for work project actually surveyed using surface pavement analyzer.


(22)
PAYMENT:  The Commission shall pay the Company as outlined in Exhibit B which is incorporated herein by reference. 


(23)
LOCATION:  The location of the work is _______________________

__________________________________________________________________.


(24)
INSURANCE:  The Company hereby agrees to carry Workmen's Compensation Insurance on its personnel involved and liability insurance, in accordance with the Commission's Standard Specifications, adequate to protect the public and Commission's employees for personal injury, death, and property damage caused by negligence of Company, its agents and employees. 


IN WITNESS WHEREOF, the parties have entered into this Agreement on the date last written below.


Executed by the Company this ______ day of ______________, 20____.


Executed by the Commission this ______ day of ____________, 20____.

MISSOURI HIGHWAYS AND





TRANSPORTATION COMMISSION

_____________________________

________________________________

By___________________________ 







Title 






Title 




__
ATTEST:





ATTEST:

_________________________________
By___________________________ 






Secretary to the Commission











Title 






Approved as to Form:



Approved as to Form:

________________________________

_____________________________ 






Commission Counsel












Title  _________________________
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EXHIBIT A

SCOPE OF WORK
A.
Responsibility of Company:


1.
Company agrees to perform a surface pavement analyzer investigation to include:

EXHIBIT B

PAYMENT
A.
All mobilization, transportation to and from the two proposed pavements and demobilization and all travel expenses and/or any special equipment shall be completely included in the lump sum of $___________________ for mobilization. 

B.
Surface pavement analyzer inspections including all surveys, explanations and drawings as stated in the final report shall be completely included in the inspection rate for surface pavement analyzer in the lump sum per each of the projects completed, as herein listed. 

C.
Commission will, at the conclusion of the work and upon receipt of Final Report, pay to Company the lump sum charge of $__________________ for mobilization, transit to and between job sites, and demobilization, all travel expenses and/or special equipment as heretofore described in Item A plus lump sum for each survey using Surface Pavement Analyzer for each project actually completed as herein listed unless work is terminated as a consequence of weather or conditions as provided in paragraph (21).

-
-


